UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

D. LAMAR DELOACH, et al.,

Plaintiffs,
V. Civil Action No.
00- 294 (&K
PH LI P MORRI S COVPANI ES,
INC., et al.,
Def endant s.

VEMORANDUM OPI NI ON

Plaintiffstbringthis putative class acti on on behal f of what
t hey cl ai mt o be hundr eds of thousands of tobacco growers and quot a
hol ders i nt he Sout heast United States and el sewhere, all egi ng that
Def endant t obacco conpani es? have unl awf ul | y conspi red, frombefore 1996
t hrough t he present, to engage i n various anti-conpetitive activities,
i ncl udi ng bid-rigging, at tobacco aucti ons sponsored by the United
St at es Departnent of Agriculture. This matter is before the Court on
Joi nt Defendants’ Motionto Transfer this actiontothe United States
District Court for the Mddl e District of North Carolina. Upon caref ul

consi deration of the Motion, Qpposition, Reply, andthe entire record

! Named Pl aintiffs are D. Lamar DeLoach, Wl liamG Hynan, Hyman
Farms, Inc., Guy W Hal e, Janes R. Smth, Houston T. Everett, and D.
Keith Parrish.

2 Def endants are Philip Morris, Inc. ("Philip Morris"), R J.
Reynol ds Co. ("RJR'), Brown & WIIlianmson Tobacco Co. ("Brown &
Wl liamson"), and Lorillard Tobacco Co ("Lorillard").
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herei n, for the reasons stated bel ow, Defendants’ Mdtionto Transfer is
gr ant ed.
| . St atement of Facts

Seven naned Plaintiffs bringthis as a putative class action on
behal f of thensel ves and al| ot her persons and entities who have hel d
a quota to grow, or have sold, flue-cured or burley tobaccointhe
United States "at any tinme fromFebruary 1996 to t he present” Second
Am Conpl. ("Conpl.") 1 19. The putative class i ncludes, but is not
limtedto, the 5,930 persons naned inthe original and first anmended
conmplaints.?® 1d.

The following is a brief descriptionof Plaintiffs’ allegations.
According to Plaintiffs, all individuals or entities who wishto
pr oduce t obacco nust hol d a "quota, "™ which specifies the amount and
t ype of tobacco t hat can be grown each year. Plaintiffs allege that
this quotais a"property right,"” and that quota hol ders may, subj ect
tocertainrestrictions, sell or leasetheir right togrowcertain
types of tobacco. Conpl. | 32.

The United St at es Departnment of Agriculture ("USDA") sets the

SPlaintiffsfirst filedtheir class conpl ai nt on February 16,
2000. Theinitial conplaint explicitly named 4,010 plaintiffs as part
of the putative class. On May 3, 2000, Plaintiffs anended their
conpl ai nt, addi ng another 1,920 plaintiffs tothe class, bringingthe
total named plaintiffsto5,930. Plaintiffs’ second amended conpl ai nt,
for whichanotionfor leaveto file was granted on Septenber 7, 2000,
cont ai ns seven naned Pl ai ntiffs but i s brought on behal f of the 5,930
named i n the original and first amended conpl aints, as well as all
others simlarly situated.



guota for both burl ey and fl ue-cured t obacco each year based onarigid
three-part fornmula, withlittle or noroomfor discretion, and then
al |l ocates apro rata quota anong t he i ndi vi dual quot a hol ders. Conpl.
134. Plaintiffs allege that quota hol ders "general ly" sell their
t obacco at auctions sponsored by the USDA, which, according to
Def endants, occur primarily in Georgia, Florida, Kentucky, North
Carolina, South Carolina, Tennessee, and Virginia(i.e., the Sout heast
United States). Conpl. § 36; Mem of Lawin Support of Def.’s Joint
Mot. to Transfer ("Def.’s Mem ") at 8. According to Plaintiffs,
cigarette manufacturers nmust bid above a "m ni numprice" at these
auctions, andif no such bid occurs, the unsol dtobacco is purchased by
an "agricul tural co-operative at the m nimumprice" andis then pl aced
into a reserve. Conmpl. | 37.

The primary anti-conpetitive act of whi ch Def endants are accused
is"bidrigging." Plaintiffs allege that Defendants--who are all
ost ensi bl e conpetitors--"conmuni cate wi t h each ot her before t obacco
auctions to di scuss, coordi nate, exchange i nformati on, including price
information, and rigthe auction” by agreeing on specific bidprices
for Plaintiffs’ tobacco, which none of Defendants will exceed. Conpl.
143.B. Thisresultsina"tie-bid" (i.e., all bids beingthe sane
amount). Compl. Y 43.E. Plaintiffs also all ege that Defendants
puni sh, boycott and retal i ate agai nst t hose who refuse to abi de by t he

terms of the bid-rigging scheme. Conpl. § 42.1.



Plaintiffs allege that the conduct descri bed above (the bid
ri ggi ng and general anti-conpetitive conduct) all ows Def endants to
limt their purchases at auctions, whi ch causes nore t obacco to be
pl aced i nto the "di scounted reserve program"” Conpl. §45. Plaintiffs
further all ege that Defendants’ anti-conpetitive acts have al |l owed t hem
to"lower their purchaseintentions submttedto USDA each year since
1997," whichinturnlowers Plaintiffs’ yearly tobacco quota. Conpl.
1 46. Accordingto Plaintiffs, the goal of Defendants is to destroy or
elimnate the USDA t obacco program an outcone that woul d permt
Def endant s t 0 exer ci se great er nonopsony power. Conpl. Y 47. Based on
Def endant s’ al |l eged anti-conpetitive actions, Plaintiffs bringtwo
cl ai ms under the Sherman Antitrust Act, 15 U.S.C. 88 1 and 2.
1. Legal Standard

Def endants seek to transfer this case pursuant to 28 U.S.C. §
1404(a), which provides that “[f] or the conveni ence of parties and
Wi tnesses, intheinterest of justice, adistrict court may transfer
any civil actionto any other district or divisionwhereit m ght have
been brought.” The burdenis onthe noving party to denonstrate that

transfer woul d be proper. Reiffinv. Mcrosoft GCorp., 104 F. Supp. 2d

48, 60 (D.D.C. 2000) (citingAir Line Pilots Ass’n v. Eastern Air

Li nes, 672 F. Supp 525, 526 (D.D.C. 1987)). However, this Court
retains substantial "discretion"” as to whether togrant anotionto

transfer, and should adjudicate such nmotions "*according to



i ndi vi dual i zed, case-by-case consideration of conveni ence and

fairness.’” Hawksbill Sea Turtlev. FEMA, 939 F. Supp. 1, 3 (D.D.C

1996) (quoting Stewart Org.., Inc. v. Ricoh Corp., 487 U S. 22, 27

(1988)); Chung v. Chrysler Corp., 903 F. Supp. 160, 164 (D.D.C. 1995).

I11. Analysis

The present | awsuit may be transferredtothe Mddl e District of
North Carolinaonlyif it coul d have been brought there. 28 U.S.C. §
1404(a). Accordingly, the threshold questionis whether this suit

coul d have been brought i nthe proposed transferee district. Kafack v.

Prinericalifelns. Co., 934 F. Supp. 3, 5(D.D.C. 1996) (citing Van

Dusen v. Barrack, 376 U.S. 613 (1964)); Chung v. Chrysler Corp., 903 F.

Supp. 160, 162 (D.D. C. 1995). The present suit i s based on f eder al
guestion jurisdiction, see Conpl. T 2, and t herefore may be brought in
"ajudicial district where any defendant resides, if all defendants
reside in the sane State.” 28 U S. C. § 1391(b)(1). As it is
uncont est ed t hat because each Def endant transacts business in the
M ddle District of North Carolina, it is subject to personal
jurisdiction there, see Def.’s Memat 12, each Def endant i s deened to
be a resident of that district for diversity purposes. 28 U.S.C. §
1391(c). Accordingly, "all defendants" reside in North Carolina, and
venue is proper in the Mddle District of that state.

Before considering the traditional transfer factors, it is

i nportant to note that although a plaintiff’s choice of forumis



ordinarily accorded a signi ficant degree of deference, nunmerous cases
inthis Circuit recogni ze that such a choi ce recei ves substantially
| ess deference where the plaintiffs, as here, neither residein, nor

have any substanti al connectionto, that forum SeeReiffin, 104 F.

Supp. 2d at 52; Hawksbill Sea Turtle, 939 F. Supp. at 3; Chung, 903 F.

Supp. at 165; Conptroller of Currency v. Cal houn Nat'|l Bank, 626 F.

Supp. 137, 140 n.9 (D.D.C. 1985); Islam c Republic of Iranv. Boeing

Co., 477 F. Supp. 142, 144 (D.D.C. 1979) (noting that plaintiff’'s
choi ce of forumis accorded "di m ni shed consi derati on” where that forum
"has no neani ngful ties tothe controversy and no particul ar interest
in the parties or subject matter") (citations omtted).

For the foll ow ng reasons, the Court concl udes that the customary
deference is not warranted in this case. First, none of the naned
Plaintiffs or identified class nenbers reside in the District of
Colunmbia. See Def.’s Mem at 4. Only arelatively tiny nunber of
uni dentifiedclass nenbersresidesinthe D strict. of Colunbia. See
Pl.”s Mem of Points and Auth. in Opp’'n to Def.’s Joint Mdt. to
Transfer ("Pl.”’s Mem ") at 14 (stating that approxi mately 516 quot a
hol ders, and apparently no tobacco growers, resideinthe District of
Col unbi a) .

Second, the only real connectionthislawsuit hastothe District
of Colunbiais that a federal agency headquartered here (USDA) is

charged with general |y regul ati ng and over seei ng t he t obacco aucti on



process, and Def endants are all egedly acting inaway that underm nes
t he appl i cabl e USDA regul atory schene. See Pl.’s Mem at 15, 34-36

Significantly, Plaintiffs have not i ndicated that the USDA or any
of its enpl oyees have a significant day-to-day role in observing,
managi ng or runni ng t hese aucti ons. Nor have t hey denonstrated t hat
the District of Col unbi a has a stronger interest inthe outcone of this
| awsuit than it woul d have i n any ot her conplex |itigationwhichin
sonme manner inplicates a federal regulatory schene.

Upon exam nation of Plaintiffs’ nost recent conplaint, this case
appears to be, above all el se, an antitrust | awsuit accusi ng one group
of entities of coll uding agai nst a | arge nunmber of i ndivi dual s and
organi zations. It is the tobacco growers and quota hol ders, not the
USDA, that are and woul d conti nue to be harned by Def endants’ al | eged
unl awf ul actions. Accordingly, since only a m nuscul e nunber of
putative class nenbers residesinthetransferor forum Plaintiffs’
choice in this case is accorded little, if any, deference.

VWhen deci di ng whet her to transfer a case to anot her federal
district court, this Court is not limted to the three factors
expressly enunerated in § 1404(a) (L.e., the convenience of the
parties, the convenience of the witnesses, and the interest of

justice). Kafack, 934 F. Supp. at 6. Rather, the Court can expandits

anal ysis to other inportant factors, such as

ease of access to sources of proof; availability of



conpul sory process to conpel the attendance of unwi | ling
Wi t nesses; the anount of expense of unwilling w tnesses; the
rel ati ve congestion of the cal endars of potential transferee
and transferor courts; and ot her practical aspect[s] of
expedi tiously and conveniently conducting a trial.

Chung, 903 F. Supp. at 163-64 (quoting Arnco Steel Co., LP v. CSX

Corp., 790 F. Supp. 311, 323 (D.D.C. 1991)). Consideration of the
t hese factors denonstrates that transfer woul d be appropriate and "in
the interest of justice" in this case.

First, the absence of conpul sory process over a significant nunber
of witnesses favorstransfer. It is uncontested that the vast majority
of i ndivi dual s who have actual |y w t nessed and actively participatedin
t he t obacco auctions that formthe factual nucl eus of this antitrust
| awsui t reside outside of this Court’s 100 m | e subpoena range and are
enpl oyed by non-party entities. Accordingly, these individuals--
i ncl udi ng | eaf buyers, aucti oneers, warehousenen, and ti cket markers- -
could not be conpelled to testify at a trial in the District of
Col unbia. See Reply Brief in Support of Def.’s Mdt. to Transfer
("Def.’ s Reply") at 17. More of these potential witnessesresidein
North Carolinathanin any ot her state, and many of t hose who do not,
residewithin100 mles of the Mddle District of North Carolina. 1d.;
Kornegan Aff. { 6.

The testinony of these individuals will concernthe mechanics and
hi story of the auction process, the ability of warehousenmen and

auctioneers to control and/ or mani pul ate t he aucti on process, the



expl anation of "tie bids,"” and the way i n whi ch tobaccois all ocated
when ti e bids do occur. Def.’ s Reply at 17-18. |n other words, such
testimony will likely be crucial to establish or rebut the existence of
Def endants’ col lusive activity. [d. at 18.%

Plaintiffs’ attenpt to m nimze the conmpul sory process probl emby
t heori zi ng that these individual s have a strong i ncentive to appear in
court voluntarily, includinginthe District of Col unbia, because t hey
val ue their business relations with Defendants. See Pl.’s Mem at 21-
23. However, Plaintiffs’ hypothesisis plainly specul ative. The nere
fact that | eaf buyers and ot her non-party i ndivi dual s al | egedl y "work
inextrenely close and friendly cooperation” with and "obey di recti ons”
fromDefendants, Pl.’s Mem at 23, does not guarantee that those
i ndi vi dual s woul d voluntarily travel significant distancestotestify
under penalty of perjury, especially when they are bei ng accused of
engagi ng inunlawful activity. Further, it can hardly be deni ed t hat
it woul d be nore conveni ent for those witnessestotestifyinNorth
Carol i na, where many of themlive, thaninthe District of Col unbi a.

The rel ative conveni ence of the parties’ witnesses is a factor of

* The Court recognizes that the testinony of certain USDA
enpl oyees residinginthe District of Colunbiacould potentially be
hel pful inthis case, and that it woul d be nore conveni ent for those
individualstotestifyinthe District of Colunbiarather than North
Car ol i na. However, Plaintiffs have identified only five such
i ndividuals. Pl.”s Mem at 27-28. G ven the overwhel m ng nunber of
potential witnesses with first-hand know edge of the aucti on process
who reside in or around North Carolina, the convenience of the
w tnesses favors transfer.



particul ar i nportance i n deciding notionstotransfer. See Chung, 903
F. Supp. at 164 ("The nost critical factor to exam ne under 28 U. S. C.
8§ 1404(a) is the convenience of the wi tnesses.").

Second, the conveni ence of the parti es woul d best be served by
transferringthe actionto North Carolina. Asubstantial percentage of
bot h naned and unnaned Pl aintiffs are residents of North Carolina--nore
t han any ot her state. Not a single named Plaintiff is aresident of
the District of Colunbia, and only a fraction of the unidentified
put ative cl ass menbers (approxi mately 516 out of many hundreds of
t housands) reside inthis jurisdiction. Pl.’s Mem at 14. It is
uncont est ed t hat Def endants transact a substantial anmount busi ness in
North Carolinaandall areresidents of that state for venue purposes.>®

Third, the nost persuasi ve factor supporting the appropri at eness
of transfer isthe fact that, regardl ess of whether North Carolinais
t he perfect jurisdictioninwhichthe action should proceed, it isfar
superior to the District of Colunbia, which has at best a very
attenuated connection to this |awsuit.

As the foll ow ng uncontroverted facts denonstrate, Plaintiffs’

all egations arefar norelikely toconstitute a"matter of great public

> The fact that counsel for both parties have offices in the
District of Colunbiaisvirtuallyirrel evant for purposes of decidi ng
the present notion. See Reiffin, 104 F. Supp. 2d at 52 ("The | ocati on
of counsel carries little, if any, weight in an anal ysis under §
1404(a).") (citingVencor Nursing Grs, LPv. Shalala, 63 F. Supp.2d 1,
6 n.4 (D.D.C. 1999) (internal quotations omtted)).
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concern" tothecitizens of North Carolinathantothe citizens of the

District of Colunmbia. See Hawksbill, 939 F. Supp. at 4. O the 5,930

put ative cl ass nmenbers explicitlyidentifiedinPlaintiffs’ original
and first anended conpl ai nts, nore of them(approximately 37% reside
inNorth Carolinathaninany other state. Def.’s Mem at 4. None of
themresidesinthe District of Colunbia. Id. "[Of the flue-cured
and burl ey tobacco growing states, North Carolina is the | argest
t obacco producer, with cl ose to 40%of all such tobacco output." 1d.
Approxi mately one-third of the warehouses that hold the tobacco
auctions are |l ocated in North Carolina, and "approxi mately two-thirds
(2/3) of all flue-cured tobacco auctions take place i n war ehouses
| ocated in North Carolina."” Def.’s Mem at 8. The auctions require
t he active i nvol venent of auctioneers and ticket markers, approxi mately
hal f of whomreside in North Carolina. 1d. at 8-9. None of these
i ndividuals resides in the District of Colunbia.

The pur chasi ng and processi ng of tobacco by Def endants occurs
al nost exclusively in and around North Carolina. Defendant RIRi s
headquartered and has its principal place of business in North
Carolina. |d. at 4. All of its "tobacco purchasi ng operati ons and
records, and all but one of its tobacco purchasing enpl oyees" are
| ocated in the Mddle District of North Carolina. [d. Defendant
Lorillardis headquartered and has its princi pal place of businessin

North Carolina, andits tobacco "purchasi ng operati ons and per sonnel
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areall locatedinthe Mddle District of North Carolina. 1d. at 5.
Def endant Brown & W1 | ianmson buys its tobacco t hrough a whol | y- owned
subsi di ary, ®t he operati ons and processing facilities of which are
| ocated in North Carolina. 1d. at 4. Defendant Philip Mrris
mai ntai ns its tobacco purchasi ng operations in Virginia, but "purchases
nor e tobacco in North Carolinathanin any other states and mai ntains
alocal fieldofficefor | eaf purchasing” inNorth Carolina. 1d. at 5.
Tobacco i s nei t her grown nor purchased at any auctioninthe District
of Col unbi a.

Finally, Plaintiffs’ contentionthat transfer would "seriously
di srupt the case,” Pl.’s Mem at 11, rings hollow. For highly conpl ex
litigation, thiscaseisinitsrelativeinfancy at a nere nine and a
hal f nonths.” The Court has hel d only a singl e status conference. The
Court has not yet made any substantive rulings and has only set a
briefing schedule, with which the parties have al ready conplied. Only
three notions are currently pendi ng, one of which (a notion for cl ass
certification) is not yet ripe, and anot her of whi ch (Defendants’
notionto dismss the second anended conpl aint) only recently becane

ri pe and has not yet been consi dered by the Court. The Court has the

® According to Plaintiffs, this entity (Export Leaf) is not a
whol | y- owned subsi di ary but rat her a "division" of Defendant Brown &
WIlliamson. See Pl.’s Mem at 21.

"It shoul d be noted that the case was transferredtothis Court’s
cal endar just over four and a half nonths ago.
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utnost faithinthe transferee Court’s ability to effectively and
expedi tiously manage the case fromthis tinme forward.
| V. CONCLUSI ON

For the reasons stated above, the Court concludes that the
conveni ence of the parties and wi t nesses, the concerns of thecitizens
of North Carolina, and the interests of justice are best served by
transferringthisclaimtothe United States District Court for the
Mddl e District of North Carolina. Accordingly, Defendants’ Mdtionto
Transfer is granted.

An appropriate Order will acconpany this Opinion.

Dat e G adys Kessl er
U.S. District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

D. LAMAR DELOACH, et al.;

Pl aintiffs,
V. Civil Action No.
00- 294 (&K
PHI LI P MORRI S COVPANI ES,
INC., et al.,
Def endant s.
ORDER

This matter comes before the Court on Joi nt Defendants’ Mdtionto
Transfer this actiontothe United States District Court for the Mddl e
District of North Carolina[#61]. Upon careful consideration of the
Moti on, Opposition, Reply, and the entire record herein, for the
reasons stated in the acconpanyi ng MenorandumOpinion, it isthis
_______ day of November 2000

CRDERED, that Defendants’ Motion to Transfer [ #61] is granted; and
it is further

ORDERED, that this case shall beimrediately transferredtothe

M ddle District of North Caroli na.

Dat e d adys Kessl er
U S. District Judge
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